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EUROPEAN THEORIES OF CONSTITUTIONAL GOV- 
ERNMENT AFTER THE CONGRESS OF VIENNA 

i . The Struggle for Constitutions on the Continent 

WHILE Great Britain worked out in comparative calm 
the adaptation of her political system to the needs 
of the nineteenth century, progress in the same 
direction in the rest of Europe was attended with a long series 
of convulsions. From the fall of Napoleon's empire for full 
two-thirds of a century agitation was continuous and wars were 
not infrequent for the realization on the continent of political 
ideas that had been made prominent by the French Revolution. 
Until the middle of the century the history of the period is 
punctuated with insurrections; after 1850, the type of disturb- 
ance changes to international war. 

Insurrection made its first imposing appearance in the early 
twenties, when the Carbonari and the Free Masons rose in Italy 
and Spain respectively, and temporarily converted Bourbon 
despotisms into a semblance of constitutional governments. 
At the same time Portugal went through a similar experience, 
and the Greeks won the interest and sympathy of Christendom 
by throwing off the yoke of the sultan. 

Before the widespread ferment attending these movements 
had subsided, a more terrifying shock was given to conservatism 
by the reappearance of revolution in France. In July, 1830, 
the Bourbon Charles X was driven from the throne and the 
Orleanist Louis Philippe was put in his place. All Europe was 
filled with unrest and alarm lest these events should be the pre- 
lude to such developments as had followed the uprising against 
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the brother of Charles in 1789. Only at two widely separated 
centers, however, were there serious consequences. Poland 
rose against the czar and was ruthlessly crushed back into sub- 
jection ; the Belgians broke away from the connection with the 
Dutch that had been arranged by the great powers at Vienna 
and were assisted by these same powers to set up an independ- 
ent neutralized monarchy. 

After the turmoil of these affairs there was a fretful interval 
of peace. Then came the most violent of all the insurrection- 
ary convulsions, that of 1848. France was again the first to 
set up the standard of revolt ; and she was easily first in the 
unexpectedness of the outcome. None would have predicted, 
when the insurrection began, that the French government was 
about to pass from constitutional monarchy to republic and 
from that, within four years, to a second Napoleonic empire. 
Central Europe on this occasion furnished tumults that in fervor 
and complexity fairly rivaled those in France. All the Ger- 
man and all the Italian peoples were aflame with political pas- 
sion. Berlin and Vienna and Rome were the scenes of bloody 
conflicts. At Frankfort a famous assembly of Germans labored 
long but futilely on the project of uniting Germany under a 
constitutional government. At Buda-Pesth a short-lived re- 
public, independent of the Hapsburg, cheered the hopes and 
stimulated the florid eloquence of the Magyars. On every side 
it seemed as if the old order was finally destroyed. But when 
after two tempestuous years the tumult ceased, the Hapsburger 
and the Hohenzollern ruled their dominions and their neighbors 
as before, and on the face of things central and southern 
Europe showed little change. 

Beneath the surface, however, a transformation had been 
effected that was readily perceived when trouble again appeared 
among the nations. Not internal but international conflicts 
assumed the chief place in European politics, and the projects 
of the warring powers were in an ever-increasing measure de- 
termined by considerations of national growth and conscious- 
ness. The operation of this influence is not hard to discern in 
the Crimean War and in the Italian War of 1859; while in the 
great Bismarckian conflicts of 1866 and 1870 the consolidation 
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of German national unity was the avowed end and the most 
efficient instrument of the triumphant Prussian policy. Nor 
was the notion of nationality lacking to the Russo-Turkish con- 
flict that closed the period under consideration ; for Serb and 
Bulgar received through this war the birthright of substantial 
independence. 

Looked at from the point of view of political philosophy the 
sixty-five years (1815-1880) of strenuous statecraft just sur- 
veyed show three bodies of doctrine occupying successively 
the chief place in the current speculation. The first was con- 
stitutionalism, which dominated thought till the middle of the 
century. The second was nationalism, which reached the 
climax of its sway over men's minds in the sixties. The third 
was socialism, which was on the high road to universal absorp- 
tion of philosophy when the period closed. It is the purpose 
of the present article to set forth the salient features of the 
doctrines that accompanied the spread of constitutional govern- 
ment throughout western and central Europe. 

Despite the strong reactionary and obscurantist influence 
manifested in the Holy Alliance, the governments actually or- 
ganized in the states whose monarchs were restored by the 
Congress of Vienna furnished abundant evidence that the ideas 
of the revolution had not lost all their force. Especially con- 
spicuous was the idea that some kind of constitution — of funda- 
mental law, written or unwritten — was of the essence of a 
rational and workable system. Various practical conditions 1 
confirmed the old tendency to regard only a formal written 
document as a constitution in the full and precise sense. 
Hence the demand for some such well-defined legal basis for 
the government, whether monarchic, aristocratic or democratic, 
became the central feature in the program of the liberal party 
in every state. Concession to this demand went steadily on 
among the princes of the continent, strongly resisted only by 
Austria, Russia and Prussia. After the crises of 1848 the 

' Among them the fact that where French dominion, after long sway, was destroyed 
and a sweeping reorganization was necessary, the restored princes were almost com- 
pelled to formulate the principles that were to characterize their governments in order 
to save their subjects from hopeless confusion and anarchy. 
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Hohenzollern and later the Hapsburger gave way, and by 1880 
practically every Christian state of the continent save Russia 
was governed under a written constitution. 

During the agitations and conflicts that attended the progress 
to this end, theoretical debate developed new and striking doc- 
trines only as to the content, not as to the desirability, of the 
written code. There was the greatest diversity among the 
actual constitutions in the organization and action of the gov- 
ernments. In every state there was continuous strife between 
parties demanding the application of liberal and conservative 
interpretations respectively to the fundamental law, or the ex- 
pansion of that law in the sense of their particular interests. 
As to the essential requirements of constitutional government, 
theory was practically unanimous in holding that there must be, 
first, some guarantee of rights to the individual, and second, a 
a separation of legislative, executive and judicial powers. It 
was further held by all but the ultra-conservatives that rational 
government required the participation of some form of deliber- 
ative assembly representing in some way the body of the popula- 
tion. All these requirements had been understood and met 
in France in 1789 and the following years, but the swift prog- 
ress of those years into anarchy remained a potent warning to 
the liberals of the next generation and interposed a barrier for 
decades against every suggestion of republicanism. Hence the 
chief problem of those who speculated on the theory of con- 
stitutional government was to find a safe and useful niche in 
the system for the monarch. 

Thus until after 1848 the theories of the constitutional state, 
Rechtsstaat, as the Germans called it, were largely concerned 
with the effort to reconcile the functions of a representative as- 
sembly with those of a hereditary monarch, to insure the liberty 
of the subject individual against the historical and traditional 
omnipotence of the reigning individual, and to partition sov- 
ereignty neatly between the prince and the people or banish 
the troublesome concept from the ken of philosophy. 
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2. Types of the Realized Constitutions 
The concrete provisions of the constitutions on certain funda- 
mental points furnish a clear revelation of the theory that was 
prevalent. What is contained in the codes themselves as to the 
origin of their prescription and the power to modify them, as 
to the relation of the constitution to ordinary legislation and as 
to the part of the prince in the making and the execution of laws, 
furnishes the most useful path of approach to the speculative 
doctrines of the time. 

France led off with the promulgation of a Charte Constitu- 
tionelle by Louis XVIII at his restoration in 1 814. So far as 
this document itself furnished evidence, the authority on which 
it was based was the will of the monarch. To withdraw it or 
make changes in it of any kind whatever seemed equally in 
his discretion. He was, finally, the definite interpreter of its 
provisions in any doubt as to their meaning or operation. 
Under this last principle Charles X, in 1830, construed the 
clause giving the king the ordinance power as a warrant for 
decrees setting aside certain statutes and contravening the 
charter itself. The result was the revolution that put Louis 
Philippe on the throne. A revision of the charter was effected 
in connection with this event, and the phraseology of the in- 
strument, like the proceedings by which the revolution was 
effected, disposed finally of the idea that the will of the monarch 
was the basis of the constitution, and gave most support to the 
doctrine that the fundamental law rested upon a compact be- 
tween the king and the elected representatives of the people. 
To this system pertain those famous specimens of Gallic phrase- 
making: "A throne surrounded by republican institutions" 
and " The king reigns but he does not govern." The con- 
stitution was no more successful than these ingenious party 
formulas in giving precision to the royal function. The politics 
of the July monarchy turned always on the critical question 
whether the superior power in the state should gravitate to the 
king or to the elected representatives of the people. 

In many of the lesser states of Europe the course of events 
was much like that in France. Few princes, however, had as 
much success as Louis XVIII in imposing on their subjects 
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constitutions of exclusively royal origin. In most cases the 
fundamental law took shape as the result of a formal agreement 
between monarch and estates-general, and was treated by all 
parties as beyond amendment save by consent of all who were 
concerned in its establishment. As the old estates were super- 
seded in the new constitution by the bicameral legislature, this 
organ became the co-ordinate factor with the monarch in the 
guardianship of the supreme law. Formal modification of the 
constitution required the joint action of parliament and crown ; 
but the strong and resolute prince rarely failed to impress upon 
the established system, by interpretation and administrative 
practice, the principles that favored his own particular policies. 
The written constitutions of the nineteenth century proved little 
more effective than the unwritten law and custom of England 
in the seventeenth for the speedy and final elimination of the 
royal prerogative from the high places of authority. 

A particularly good illustration of this is to be found in the 
early history of Prussia under the constitution of 1850. This 
instrument, 1 formulated by royal authority in agreement with 
representative bodies, was promulgated by Frederick William 
IV as fundamental law for the state. It embodied guarantees 
of individual rights on a generous scale and it assigned an im- 
portant part in legislation to a chamber that was in some 
measure representative of the people. Both the terms of the 
constitution, however, and the interpretation that was at once 
adopted in practice maintained for the monarch a scope of 
authority that left no room for the intrusion of democracy, or 
for a transformation of the government from the royal to the 
parliamentary type. The principle of separation of powers, 
with check and balance in the interest of liberty, received no 
recognition. Executive power was ascribed to the king alone. 
Legislative power belonged jointly to the king and the two 
chambers. The judiciary was made wholly subject to the pre- 
scriptions of the law. Reinforcing the power thus insured to 
the monarch was the general authority to issue ordinances for 
the execution of the laws. 

1 English translation by Professor J. H. Robinson in Annals of the American 
Academy of Political and Social Science, vol. v, supplement. 
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In general the government in Prussia under the constitution 
continued to be, as before, a government by the king, subject 
only to the new condition that in matters of lawmaking he 
would act in conjunction with the chambers. How little this 
restriction meant when a critical issue arose was revealed in 
1 862 when Bismarck became the king's chief minister. It was 
explicitly laid down in the constitution that the revenues and 
expenditures of the state should be determined annually by the 
budget, which must be voted as law.' For four years, how- 
ever, during which the chambers would not agree with each 
other on any budget, the government administered the finances 
according to its unrestricted will. Certain grounds for this 
action were found in the constitution, though Bismarck after- 
wards admitted that they were without serious value. What 
really enabled him to carry through his policy against the vio- 
lent opposition of the Liberal party was the steadfast assertion 
of the doctrine that the responsibility for the conduct of the 
government in Prussia was in last analysis in the king and that 
he must do his duty — in conformity with the constitution if 
possible, otherwise without reference to it.* 

In addition to this dogma of the general residuary power in 
the king, the monarchic principle had for its support in Prussia 
and elsewhere a special theory of the nature of law and legisla- 
tion that was developed by the writers on public law. The 
common assumption that the participation of the chambers in 
legislation implied that their function in the matter was equal 
or superior in importance to that of the prince, was declared to 
be erroneous. A dual process is involved, so the argument 
ran, in what is commonly spoken of as lawmaking. First the 

'Article 100 of the constitution ran as follows: "Taxes and contributions to the 
public treasury shall be collected only in so far as they shall have been included in 
the budget, or authorized by special laws." 

1 The technical question was, what should be done when the two houses could not 
agree on a measure indispensable to the existence of the government. The upper 
house of the legislature was controlled by the ministry and could thus readily be 
made the means for effecting a disagreement with the more popular chamber. Bis- 
marck, having created this situation, took the high ground that the king must save 
the state from the anarchy threatened by the failure of the chambers to perform their 
duty. 
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content of an act of will is determined ; second, the will is ex- 
pressed in the form of a command. In only the first process 
do the chambers take part. They aid by their deliberations in 
fixing the content of the future law. But when their proceed- 
ings are entirely completed the result is by no means law. It 
still lacks the essential element — the command that subjects 
conform to the indicated rule or be punished. This final and 
decisive element it is the function of the king exclusively to 
supply through the performance of his duty to promulgate the 
laws. Only through this royal act is law technically " made." 
So long as this ultimate act remains the function of the mon- 
arch, it is idle to speak of sovereignty as resting anywhere but 
in him. 1 

Closely associated with this support of the monarchical prin- 
ciple was the distinction carefully worked out between statute 
and ordinance. So far as the prince was formally vested with 
the executive power, his right to issue commands that were in- 
cidental to the execution of the laws was conceded in all con- 
stitutions. But in practice the administration of public business 
in every governmental system required frequent acts of author- 
ity that could not be thought of as related to any specific ex- 
pression of legislative will. Where constitution or statute set 
definite bounds to such acts, the ordinance power ceased ; but 
within this limit there was room for the assertion of a degree 
of power that gave great support to the theory of monarchy. 
Charles X of France lost his throne through an attempt to ex- 
tend the ordinance power reserved to him by the constitution 
so as to justify the contravention of constitution and law. In 
the amended constitution under which Louis Philippe assumed 
the crown it was specifically provided that the power to issue 
ordinances should not extend to suspending the laws or dis- 
pensing with their execution. This principle was incorporated 
in the widely influential Belgian constitution of 1830, through 
which it was ultimately passed on into the public law of many 
German states. 2 

1 For a clear exposition of this doctrine, which still is conspicuous in continental 
public law, see Jellinek, Gesetz und Verordnung, p. 312, tt stq. 
* Jellinek, op. cit., p. 99. 
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All the forms of doctrine devised for the support of the 
monarchic principle were animated by a purpose to assail at 
one point or another the dogma of the separation of powers. 
This dogma was the stronghold of popular sovereignty. Not 
by logical necessity, but by revolutionary history and tradition, 
Montesquieu's famous classification and distribution of the func- 
tions of government had become the distinctive attribute of 
liberal constitutionalism. A king thus was held to be, like the 
legislative chambers and the courts, one of the three agencies 
for carrying into effect the will of the sovereign people. 
Against this idea the lawyers invoked, as we have just seen, 
both the testimony of history and the wording of the constitu- 
tions themselves. Speculative philosophy also came to the 
front in the same cause, with criticism that played havoc with 
the very foundations of the whole doctrine. It was declared to 
be incomplete and otherwise defective in its analysis of the 
functions of government and confused in its distribution 
of functions among the various organs. The upshot of all 
the criticism, however, tended to be the demonstration that 
the chief practical weakness of the doctrine was the failure to 
make perfectly clear the necessity of the monarchic element. 
An ingenious effort to reformulate the familiar theory and 
make it serviceable alike for liberals and for monarchists was 
the leading feature of a philosophy that had some vogue in 
France at the time of the Bourbon restoration. 

3. Benjamin Constant: His Theory of the Royal Power 

Benjamin Constant, 1767- 1830, was one of the most influ- 
ential writers of the French liberal school in the last two 
decades of his life. The basis of his doctrines was the sov- 
ereignty of the people. This he developed, however, rather in 
the general spirit of Montesquieu than in the spirit of Rousseau. 
He contraverted forcefully the dogma of an absolute sovereignty 
anywhere. Neither in any individual nor in any class nor in 
society as a whole could he find a right to the unqualified ex- 
ercise of its will. Like Locke and Montesquieu, Constant 
would recognize no authority on earth as without limits — 
" neither that of the people nor that of the men who claim to 
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be its representatives nor that of kings, by whatever title they 
reign, nor that of law. . . ." * 

Constant's sympathy with the spirit of the English system 
led him to the formulation of a somewhat novel and striking 
doctrine as to the royal power. His idea was obviously de- 
rived from the working of the British constitution in his own 
day as distinguished from the operation of it which had been 
responsible for Montesquieu's view. According to Constant, 
the three powers enumerated by Montesquieu and recognized 
in most written constitutions were not exhaustive of the func- 
tions of normal government. From the experience of France, 
in particular, he concluded that even for republican govern- 
ment the old analysis was inadequate, while for constitutional 
monarchy there were discernible five species of power, each of 
which should be properly vested in a special organ. The five 
that he enumerates are these : the royal power, the executive 
power, the power that represents permanence, the power that 
represents opinion, and the judicial power. Of these, the ex- 
ecutive power belongs to the ministers, the judicial power to 
the courts, the power representing permanence to a hereditary 
assembly, and the power representing opinion to an elective 
assembly. Above them all stands the royal power, whose 
characteristic function it is to regulate and harmonize the 
movements of the four, to the end that cooperation rather than 
reciprocal obstruction may prevail among them. 

It had been a common and a troublesome criticism of Mon- 
tesquieu's doctrine that in operation it tended inevitably either 
on the one hand to deadlock or on the other hand to the clear 
predominance of one of the powers over the others. Constant's 
doctrine aimed to meet both these tendencies by ascribing to 
the royal power the single function of maintaining each of the 
others in its proper place and thus preserving the governmental 
machine in equilibrium. 9 

Constant is interesting and ingenious in illustrating from 
history the serious consequences that resulted from a failure to 

'Constant, Politique Constitutionelle, vol. i, p. 13. 
1 Constant, op. tit., vol. i, chap. ii. 
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develop the balancing influence. The constitutional monarchy 
as found actually in the England of his day seems to him to 
solve the great problem for which before no solution was at- 
tainable. The English king embodies a neutral and intermedi- 
ary power which is distinct from the executive power. This 
distinction between the royal and the executive, that is, between 
the king and the ministry, is the most conspicuous feature of 
Constant's doctrine. While the old defenders of monarchy 
saw in this distinction merely a purpose of reducing the mon- 
arch to a nullity, Constant made it the means of elevating the 
monarch to a position of the most serious significance in the 
government. The trend of his argument was to put the con- 
trol of the ministry wholly in the king. The greatly mooted 
point as to whether the monarch should be obliged to dismiss 
ministers that were not acceptable to the representative body 
was left more or less in the background. Constant pointed 
out with special zeal the importance of an unfettered discretion 
in the monarch with respect to his ministers. 

The executive power [that is, the ministry] is deposed without being 
prosecuted. The king has no occasion to convict his ministry of a 
crime or of any guilty undertaking in order to dismiss them. He dis- 
misses them without punishing them. Thus all that is necessary hap- 
pens without anything that is unjust, and, as always results, this means 
because it is just and also useful from another point of view. It is a 
great vice in any constitution to leave to powerful men only the altern- 
ative of keeping their power or going to the scaffold. 1 

The effort of Constant to find the logical justification for the 
monarch by regarding him as an organ of government rather 
than the sovereign of the state was quite characteristic of the 
desires of thinking men in these days of transition from mon- 
archic to popular sovereignty. His spirit was the spirit that 
dominated both France and England in the days of the July 
monarchy. It fell short, however, of successful opposition to 
the growing force of democratizing sentiment. The hereditary 
principle was always a stumbling-block to those who sought to 



■Constant, op. cit., vol. i, p. 23. 



I2 POLITICAL SCIENCE QUARTERLY [Vol. XXXIV 

give to the monarch a serious function in government, while at 
the other extreme the demand for universal suffrage was the 
element of weakness in the cause of undiluted popular gov- 
ernment. 

4. Guizot, the Doctrinaire 

This admirable representative of French culture in the first 
half of the nineteenth century was more distinguished in his- 
torical than in political science and in the practical than the 
theoretical aspects of government. During the decade of the 
twenties his lectures at Paris on the origin of representative in- 
stitutions in Europe gave him a prominent place in the rising 
group of national historians. Devoted with all his soul to the 
July monarchy, he became the mainstay of Louis Philippe's 
government and as prime minister bore the responsibility for 
its downfall in 1848. Exile in England brought about a re- 
newal of his researches in history, enriched by the teachings of 
a highly instructive career in statesmanship. His lectures on 
the origin of representative government were, after careful re- 
vision, given to the public. These, with his famous course on 
the general history of civilization in Europe, fixed his reputa- 
tion for scholarship and literary power. At several points * in 
his historical narrative he digressed into a philosophical vein 
and it is from these digressions, colored as they are by the 
teachings of his dramatic public career, that we are able to de- 
rive the fundamentals of his doctrine as to representative gov- 
ernment. 

Like Benjamin Constant, Guizot rejected the concept of sover- 
eignty as an element in rational political theory. To him the 
term meant, if it meant anything, an absolute right of making 
law for a social group of human beings — an absolute dominion 
of a human will over other human wills. Such dominion was 
to him merely the essence of tyranny, against which history 
showed that society in all its grades and forms had always pro- 
tested. This universal protest sufficed to satisfy him that the 

1 These are to be found chiefly in Representative Government, pt. i, lects. vi-viii; 
p. ii, lects. x, xv-xviii. 
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ascription of absolute power to human beings, whether one or 
many or all, " is an iniquitous lie." Not will, but the instinctive 
sense of justice and reason that dwells in every human spirit, 
must be the ultimate basis of political obligation. 

Guizot energetically assailed the long potent dogma that 
stressed the part of the will in the theory of the state. Liberty 
he held to be as little dependent on will as was authority. That 
the individual can be bound only by his own will, as Rousseau 
assumed, was to Guizot an absurdity. He is bound, as his will 
itself is determined, by the conscious or unconscious operation 
of the ideas of reason, truth and justice that inhere in his being 
as man. 

.... man has not an absolute power over himself in virtue of his 
will ; as a moral and reasonable being he is a subject, — subject to laws 
that he did not himself make, but which have a rightful authority over 
him, although, as a free agent, he has the power to refuse them, not 
his consent, but his obedience. 1 

From this rather optimistic assumption as to the psychology 
of the individual, Guizot's nominalism made easy for him the 
conclusion that political authority rested elsewhere than in 
human volition. For society was to him but a collection of in- 
dividual men and was subject, therefore, to no other principle 
than that which controlled in the life of each." 

According to this reasoning sovereignty, as an absolute form 
of atfthority in a state, could be attributed neither to any in- 
dividual nor to any number of individuals, but only to reason, 
truth and justice — the abstract ideals to which men inevitably 
tend to conform. In other words there was no place in political 
philosophy for that concept which Hobbes and Rousseau, 
Blackstone, Bentham and Austin had made the corner-stone of 
all sound doctrine, even of all possible doctrine. The monarch 
of the Leviathan, the community of the Contrat Social, the 
" supreme, irresistible, absolute, uncontrolled " authority that 
was placed at the summit of the English law by Blackstone, 

1 Rep. Govt., pt. ii, lect. x. 
1 Ibid., pt. i, lect. vi. 
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and the determinate human superior from which Austin had 
set out — all were banned to the scrap-heap by Guizot. With 
that group of earnest and talented Frenchmen who were known 
as the Doctrinaires, he strove to solve the problems of France 
after 1815 by denying sovereignty to both Bourbon and people, 
and striving to satisfy the aspirations of the times by glorifying 
the rationality and justice of the Charted 

On the basis of his idea about sovereignty Guizot developed 
his conception of representative government — the main subject 
of his speculation. Governments fell, he held, into two classes, 
according as they did or did not attribute absolute sovereignty 
to human beings, one or more. All of the first class were des- 
potic. Representative government was of the second class, 
based on the denial of the right in any man to make law for 
himself or anybody else, and on the assumption that all political 
power is to be directed to approximating the realization of 
reason, truth and justice. A corollary of the last dogma was 
that power in the government must be assigned to those who 
were most capable of approaching reason, truth and justice. 
The whole operation of the system tended to gather up from 
the different parts of the community where it was to be found 
the talent best adapted for the realization of this high end, and 
to open to this talent the opportunity to promote through the 
conduct of government the best interests of the community. 
Guizot did not claim that the working of representative govern- 
ment would be perfect ; but he believed that it would come 
nearer to the maintenance of true liberty and to the true end of 
the state than any other system thus far devised. The condi- 
tions in which the excellence of representative government 
would be manifest he laid down summarily to be these : that 
individual liberty should be understood to consist in the power 
of a man to conform his will to reason ; that the guarantees of 
liberty should aim to secure the conformity of all wills, both of 
governors and of governed, to reason ; that actual power should 
be in no case absolute, but in every case merely legitimate ; 

1 For a good account of the political doctrines of the group to which Guizot be- 
longed, see Merriam, History of the Theory of Sovereignty Since Rousseau, chap, v, 
"The Sovereignty of Reason." 
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and that power is legitimate when it is recognized and accepted 
by the free reason of the men over whom it is exercised.' 

The conscious end sought by Guizot in his theorizing was to 
banish from political science the conception of absolute power. 
Definitive power he recognized as permeating every govern- 
mental organization; the last word in any one of its fields 
of action must be the right of some person or persons. But 
the right to say the last word in every field of action he held 
incompatible with rationality. It was the formal end of repre- 
sentative government — the highest achievement of political 
speculation — to provide that every species of definitive power 
should meet with restraints enough to prevent it from assuming 
omnipotence. The widest and highest of these powers must 
especially be so organized as to insure that it do not usurp ab- 
solute authority, but act always within the rules of reason and 
justice. " The art of politics, the secret of liberty, is, then, to 
provide equals for every power for which it cannot provide 
superiors." 

This was in substance the old theory of the check and bal- 
ance in government — familiar for generations. Guizot's imme- 
diate practical purpose was to gain for the written constitution 
of France the credit of a complete and final embodiment of 
this theory. He demanded for it the same exaggerated rever- 
ence that had been accorded by great-minded Englishmen like 
Burke to the unwritten constitution of England. At the same 
time he freely and regretfully conceded that the peculiar suc- 
cess of the English system, a product of unconscious growth 
and adaptation to concrete demands, was not to be expected of 
any government that was planned and instituted complete at a 
given moment of time. He was too strongly imbued with the 
historical spirit to feel any confidence in constitutions scien- 
tifically made to order. 1 All that he hoped from the Charte 
was that it should serve as a sea anchor, steadying France till 

1 Rep. Govt., pt. ii, lect. x. 

' See his criticism of the analytical method in modem political science, in op. cit., 
pt. i, lect. xv, ad init. It was the fortune of the English system that it developed 
naturally and spontaneously out of facts, when the science and artifice that distinguish 
modem times were unknown. Lee. cit. 
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the perils of apriorism and self-consciousness should pass away, 
and she should be able to relapse peacefully into the benign 
influence of his particular ideas of reason, truth and justice. 

The eternal verity that Guizot found in the Charte was its 
guarantee against any exaggeration of power in either monarch 
or people. The balance between these two equally menacing 
elements he believed to be justly maintained. It was his 
pathetic fate to see himself and all his theories repudiated by 
France, and absolutism triumphant through democracy and 
monarchy in turn. 

5 . Tocqueville and Realized Democracy 

While the cause of constitutional monarchy was upheld by 
the doctrines that were represented so well by Constant and 
Guizot, there was no lack of speculation on republican and 
fully democratic lines. Most of this, however, was more ardent 
than novel, and tended merely to reproduce and reiterate the 
ideas that were dominant at the end of the preceding century. 
A sensational diversion from the monotony of the discussion in 
this branch of liberalism was created by the priest Lamennais, 
who in 1834 began his twenty years of futile enthusiasm over 
the idea of democratizing Catholic Christianity. 1 He became 
eventually a full member of the Socialistic group, in whose doc- 
trines democratic philosophy found a really new and productive 
field of development in and after 1848. This type of specula- 
tion we shall not take up for consideration here. In the 
present article attention must be given to a discussion of de- 
mocracy that was wholly distinct in method and in spirit from 
those that had become traditional. 

The political systems of the Americans had been of more 
than negligible influence in motivating the French Revolution 
of 1789. With the submergence of republican ideas in the 
Napoleonic period and that of the Bourbon restoration, the 
great experiment of the United States ceased to receive much 
attention. Liberal exiles from the disturbed regions of the Old 

1 His Paroles <Tun croyant appeared in 1834. For a full and impartial account of 
his life and works, see Spuller, Lammenais. 
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World found a safe refuge but little comfort in the crude com- 
munities of North America. The adherents of constitutional 
monarchy assumed, without much investigation, that the pecul- 
iar people across the ocean could furnish no suggestions that 
would be of use where royalty was of the essence of rational 
government. Then, in 1835, the first volume of Tocqueville's 
Democracy in America appeared, and throughout the intel- 
lectual circles of western Europe both democracy and America 
took on a new aspect and a new significance in political specu- 
lation. 

A general analysis of Tocqueville's famous work cannot be 
undertaken here. Its scope far exceeds the field in which we 
are here interested, and its influence in our limited field was 
not of the greatest. On certain points, however, in the work- 
ing of democratic government under a written constitution, 
Tocqueville's acute observation and brilliant literary expression 
established a new canon in political science. We shall confine 
our attention in this place to his method in general and to his 
exposition of two or three features of the constitutional system 
in action. 1 

In method Tocqueville continues the line of Aristotle, Po- 
lybius, Machiavelli and Montesquieu. The last-named is at 
many points an openly imitated model. Like all these great 
thinkers Tocqueville makes the observation of facts the basis 
of his philosophizing on politics. He differs from Aristotle in 
making no effort to work out a complete science of the state ; 
and he differs from Montesquieu in confining his comment to 
the laws and customs of a single people. To Machiavelli's 
Discourses on Livy the Democracy in America has a striking 
kinship ; the Florentine's search among Roman institutions for 
lessons that shall profit the Italian republicanism of the fifteenth 
century is closely paralleled by the Breton's investigation of 
America for the benefit of French republicanism in the nine- 
teenth. But Machiavelli took his facts at second hand, while 

1 Democracy in America is the only work that shall concern us here. His 
other writings had no important bearing on the history of nineteenth-century consti- 
tutionalism. 
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Tocqueville wrote on the basis of personal observation. At 
this point the French philosopher comes into close connection 
with Polybius, whose analysis of the Roman state sprang from 
the note-book of the foreigner. As Polybius's conception of 
the Roman constitution formed the basis of all systematic 
speculation on the subject later among the Romans themselves ; 
and as Montesquieu furnished the English with the first coher- 
ent theory of their constitution ; so Tocqueville's exposition of 
the American democracy has been the source of many of the 
commonplaces in the conception of their institutions that have 
became traditional among the people of the United States. 

The tenacity with which Guizot and other liberals resisted 
every intrusion of democratic ideas was due in large measure 
to the memories of the Jacobin regime. It was firmly believed 
that no constitutional provisions, however astutely devised, 
could prevent a government based on popular sovereignty from 
becoming sooner or later an odious despotism. Universal 
suffrage was sure to be the electoral law, and this would in- 
evitably mean the tyranny of a majority regardless of all 
restrictions that might be imposed by a constitution. Tocque- 
ville's great service was to set in a clear light the agencies, both 
within and without the formal prescriptions of the written 
fundamental law, through which, in the American system, this 
dreaded evil was mitigated and postponed, if not escaped alto- 
gether. 

He pointed out, in the first place, the qualifications perme- 
ating the principle of sovereignty. His own conception of 
sovereignty was wholly lacking in precision, tending on the 
whole to agree with that of Guizot and Constant. It was the 
ultimate law-making authority, but it was not absolute in any 
human will, whether individual or collective. It was in last 
analysis justice and reason only ; and what was just and reason- 
able, he declared, with confusing inconsequence, was to be 
found in the will of the majority of all mankind. 1 Such incon- 
sistency in thinking about sovereignty was, however, not out of 

•Democracy in America (Reeve-Bowen trans.), vol. i, p. 330 et seq. See 
p. 154- 
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place in a discussion of the American political system; for 
there was as yet no consensus in the United States as to the 
abode or even the attributes of this elusive entity ; and the many 
constitutions, state and federal, with all their elaborate form- 
ulas, gave no conclusive demonstration that sovereignty be- 
longed either to the states, individually or collectively, or to 
the people as a whole, or to the people segregated in the 
several state communities. Each of these views, as well as 
various others, was propounded from time to time by specu- 
lative minds, but the most common idea was that supreme 
power was divided between the United States and the individual 
states, each being sovereign in its sphere. 

This was the dogma adopted by Tocqueville, without ques- 
tion as to the solution of the difficult problems of logic sug- 
gested by it. The theory served his purpose by exhibiting at 
the very base of the system an agency through which the perils 
of democracy were avoided. Since the constitution itself de- 
nied certain powers to the states and certain others to the 
general government, there could be no claim to absolute 
authority by either branch of the dual system. Moreover, 
there must be a natural tendency of the states to resist illegiti- 
mate extension of its powers by the general government and 
vice versa. Thus was revealed a new item in the list of checks 
and balances through which liberty was insured — an item ex- 
cluded by the nature of the case from every unitary system. 

Tocqueville was quite aware that this principle had been 
employed in a crude form in earlier confederations of states ; 
but he detected and set forth with clearness the features of its 
application in America that gave a distinctive character to the 
United States. Its government, he thought, must be designated 
as incompletely national rather than strictly federal. It was at 
all events, he believed, a new type of political organization, for 
which a special name had not yet been devised. 1 Its appear- 
ance had been due to the special needs of the Americans 

2 Tocqueville, op. at., vol. i, p. 201. Tocqueville was of course unfamiliar with 
the German distinction between Staatenbund and Bundesstaat. It was in 1835 that 
Pfizer published bis influential work on German public law in which he sought to 
show bow the German Bund bad in it the making of a Bundesstaat. 
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immediately after achieving their independence. Whether the 
new devices would be available for other peoples was far from 
certain; the late attempt of the Mexicans to use them had 
proved a dismal failure. 1 In any case, however, it behooved 
the philosophical observer to note critically and dispassionately 
the new phenomenon in political science. 

The chief feature that made the United States unique among 
federal systems was the assignment to the general government 
of the power to enforce its authority over citizens by direct 
action of its own officials rather than indirectly through the 
officials of the states. This afforded, Tocqueville thought, a 
necessary corrective to the anarchic tendency that commonly 
manifested itself in confederacies. It strengthened the central 
government as against the states. On the other side the in- 
tegrity of the states was guaranteed by their possession of all 
residual authority outside of the limited field ascribed to the 
United States. Against both governments the rights of the 
individual were secured, not only by the constitutional restric- 
tions familiar in Europe, but especially by two devices that 
aroused the liveliest curiosity and interest in the philosopher. 
These were, first the extreme decentralization of administration, 
and second, the exalted political function of the higher judic- 
iary in its power to pass upon the constitutionality of legislative 
and executive acts. 2 These two elements in the American 
system were first brought into prominence among European 
thinkers by the descriptions and eulogies framed by Tocque- 
ville. From his time to the present day they have been con- 
tinuously in the focus of historical, constitutional and juristic 
discussion. 

The origin and influence of these two features of American 
political life are set forth with great accuracy and impartiality 
by Tocqueville. He finds in both of them an important part 
in the successful career of constitutional democracy. The ex- 

1 " The Constitution of the United States resembles those fine creations of human 
industry which insure wealth and renown to their inventors, but which are profitless 
in other hands. This truth is exemplified by the condition of Mexico at the present 
time." Ibid., p. 211. 

* Op. cit., i, chaps, v and vi. 
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elusion of a remote and unfamiliar authority from the manage- 
ment of local affairs has a wholesome effect upon the interest 
and activity of the community in its own business, and so by 
suggestion upon its concern in the wider sphere. Self-govern- 
ment in the towns and counties is the primary manifestation of 
the democratic spirit that is essential to the whole system. It 
furnishes also a most significant item in the list of reciprocal 
checks upon the undue extension of governmental activity. 
Where it prevails there is no opportunity for the development 
of the oppression that is likely to accompany a wide-reaching 
authority in the central administration. 1 

Of somewhat similar significance is the position assumed in 
the American system by the judiciary. In the mere fact that 
the courts have a decisive voice in interpreting the constitution 
and in passing upon the validity of statutes, Tocqueville sees a 
check upon both legislature and executive that is wholly un- 
known in Europe. It restores to something like an equal place 
in Montesquieu's triad of separated powers that one which had 
been reduced to practical nullity, and thus strengthens again 
the guarantees against tyranny. Nor is the manner less praise- 
worthy than the fact of this exaltation of the judiciary by the 
Americans. To set the court up in open political conflict with 
the legislature would be, Tocqueville sees, disastrous ; but when 
the invalidity of a statute is determined as a mere incident of a 
private lawsuit, " in an obscure debate on some particular case," 
the danger of trouble is reduced to the minimum.* 

The treatment of these two capital items in the American 
system well illustrates Tocqueville's general purpose. He aims 
to show that the democracy which for the first time in history 
appears successful in a large population and territory rests 
essentially, not on the prescriptions of the written constitutions 
(though these documents are so numerous and so skilfully 
framed in the United States), but on the history and character, 
the environment, manners and morals of the people. Neither 

'Tocqueville's reflections upon the nature and effects of centralization in govern, 
ment and in administration, the two being carefully distinguished, constitute one of 
the most famous and influential passages in his work. See op. cit., vol. i, p. 107 
et seq. ' Op, cit., vol. i, p. 128. 
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decentralization nor the power of the courts to nullify legisla- 
tion is formally embodied in the written constitutions, but both 
have become vital elements in American polity. It is not to 
be inferred, therefore, that the deliberate incorporation of these 
institutions in the fundamental law of another nation would at 
all insure the benefits that flow from them in the United States. 
Thus Tocqueville guards against undue stress on the volitional 
and conscious forces in political life, and teaches that democ- 
racy, though certain to prevail ultimately throughout the civi- 
lized world, will not come by the making of constitutions, 
however ingenious, but gradually, by the unnoticed transforma- 
tion of social conditions and ideals. 1 

The evil of democracy that Tocqueville finds inevitable and 
most dangerous is the tyranny of the majority. Universal 
suffrage (that is, manhood suffrage) he regards as of the essence 
of democracy, and universal suffrage means the ultimate con- 
trol of all legislation by the mass of the people. Constitutions, 
as well as ordinary statutes, will be made to conform to the 
majority will. Nor will there be any relief in an appeal to 
public opinion against injustice that is confirmed by law ; for 
the same majority that makes the law makes public opinion. 
With whatever mitigations American practice has imbued this 
hard rule, its sway is manifest on all sides. One who holds 
ideas outside the circle drawn by the belief of the majority can 
have no political career or desirable social relations. In this is 
a tyranny more odious and more deadly than that of any 
monarch. 

Tocqueville's despairing insistence on this point of menace to 
democratic institutions is remarkable and betrays the influence 
of some cause that blurs his usually acute perceptions of the 
realities of things. For he seems to think of a majority as a 
definite, unchanging aggregate, whose will and purpose are be- 
yond the influence of external conditions, instead of a casual 

1 An interesting light on Tocqueville's insight into practical and contemporary tend- 
encies in France, whose special problems were always in his mind, is thrown by his 
relations to the revolution of 1848, whose approach he predicted. From the adver- 
tisement to the twelfth edition of the Dtmocracy in America, published in 1850, it 
appears that he did not divine the near approach of the empire. 
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group, ceaselessly changing in physical constituents and psycho- 
logical character. 

In general, however, his estimate of the forces and tendencies 
inherent in the American system and in democracy in general 
is amazingly acute and judicious. His great work had an in- 
stantaneous and continuing effect on political theory on both 
sides of the Atlantic, and served in particular to counteract in 
a marked degree the exaggerated confidence of liberals in the 
efficiency of the written law. 1 

6. German Constitutional Theory: The Bundesstaat 

Tocqueville's exposition of the American federal system did 
not fail to enter substantially into the speculations of contem- 
porary German politics. The agitation throughout the German 
states that culminated in 1848 was focused chiefly at two 
points : first, the constitutional position of the monarch in the 
various states ; and second, the union of these states and of the 
whole German people into a strong and efficient federation. 

As has already been indicated, the monarchic principle gen- 
erally prevailed over republicanism in constitutional practice, 
and received a well-developed theoretical support. The king 
was conceived as a wholly self-dependent political entity, pos- 
sessing far-reaching powers in the government. Whence these 
powers were derived, was variously answered. Some said, 
with the voice of the antiquated obscurantist, " from God ; " 
others said, " from nature ; " others, " from history ; " others 
still, " from the nation or the state." What no defender of the 
monarchic principle would say was, " from the people." It 
was axiomatic with this school of thought that the people no 
more made the king than the king made the people. The 
kingship, historically considered, took form and developed pari 
passu with the people {das Volk), and the two, king and peo- 
ple, constituted the state. Neither without the other would 

1 Of all the many judgments on Tocqueville's work, that of Bryce, published just 
before the appearance of his own great study of the United States, has for many 
reasons the most interest and value for students of political theory at the present day. 
See his essay, " The Predictions of Hamilton and Tocqueville," in the Johns Hopkins 
Studies in Historical and Political Science, series v, no. ix. 
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suffice to maintain its existence. 1 Each must have its logical 
and independent place in any constitution that may be formu- 
lated for the state. 

As to the powers that are indispensable to the kingship in a 
constitutional monarchy, there was also much difference of 
opinion among the philosophers. All agreed that the king 
must be more than a mere executive, that his headship of the 
state must mean real directing power, not the passivity of a 
symbol or figurehead. The concrete functions essential to this 
character ranged in theory as in practice through the whole 
gamut of possibilities. At one extreme the royal sphere was 
held to include the sole initiative and an absolute veto in legis- 
lation, and an ordinance power with no limit save the explicit 
terms of the law. At the other extreme the royal part in leg- 
islation was restricted in substance by the assignment of con- 
current initiative to the chambers, and in operation by the 
imposition of more or less extensive responsibilities upon the 
ministers, while the ordinance power and the whole complex of 
authorities inherent in the idea of "governing" (Regierung) 
were subjected to narrow definition by the constitution itself. 
In this matter of the monarchic principle German theory made 
a little advance in scientific formulation, but practically none 
in substance, beyond what had been involved in the French 
constitutional debates from 1789 on. Where German theory 
brought novelty into the European discussion was at the point 
where the unification of Germany became the dominant prac- 
tical issue. 

The movement for German unity in 1848 took practical form 
in the famous constitutional assembly at Frankfort. 1 This 
body framed a constitution, which failed, however, to go into 

1 This is substantially the doctrine of Waitz, in his essay on " Das Kdnigthum und 
die verfassungsmassige Ordnung," in his Grundzilge der Folitik, p. 128. For other 
shades of doctrine in this matter in the fifties, when the excited debates of the revo- 
lution time were giving way to calmer reflection, consult Stahl, Rechts- und Staats- 
lehre, Buch ii, Kap. 12, Abschnitt iii, " Das monarcbische Princip." Also, Blunt- 
scbli, Allgemeine Staatslebre, Bucb 6, Kap. xiv-xvi. 

1 Brief notice in Hazen, Europe Since i8/j, chap, viii; fuller in Mtlller, Political 
History of Recent Times, sec. 17. Summary of Proceedings in Mollat, Reden und 
Redner des ersten deutschen Parlaments. 
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actual operation. The failure was due to facts that were quite 
apart from the theories expressed in the document. The work 
of the Frankfort assembly and the whole movement that cen- 
tered in this work had their chief source in the feeling of 
national unity among the German peoples. This sentiment of 
nationality was a conspicuous feature of European psychology 
by the middle of the nineteenth century, but its philosophical 
aspects cannot now engage our attention. Here we have to 
consider the peculiar doctrines involved in the framing of a 
written constitution that should satisfy the aspirations of the 
peoples. 

From 1 815 to 1848 Germany was politically a league of 
states (Staatenbund) , whose sole organ of union was a Diet 
(Bundestag) consisting of delegates appointed and controlled 
by the governments of the various states. These governments 
were in all but a very few cases monarchic ; hence the full 
sovereignty of every one of the princes was, in accordance with 
the prevailing ideas of the time, presumed without debate. To 
the rising liberal and nationalistic sentiment the need of the 
situation was that Germany as a whole should in some way be 
made to figure as a state. There was no desire save among a 
few visionaries to abolish the individual states. The feeling, 
however, that they should be united in some such manner as to 
make Germany superior in power and dignity to any of its 
component parts, and equal to France or Great Britain, was 
passionate and widespread. Germany, the demand was, must 
be no longer a confederacy, but in the full sense a state. 

History furnished many instances of confederation through 
which groups of states effected certain common purposes by 
means of powers delegated more or less permanently to a com- 
mon government. Not till the most recent times, however, 
had there appeared a form of organization in which the elements 
and attributes of the common government made the union as 
a whole as truly a state as was each of its constituent members. 
Switzerland and the United States of America were known by 
1848 to have assumed this character. 1 The constitution of 

1 In Switzerland a long series of bitter political controversies culminated in 1847 in 
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these two unions therefore had a great influence in shaping the 
projects and theories of those who were promoting German 
unity. Especially stimulating was the system of the American 
republic, after Tocqueville's penetrating analysis had brought 
to the attention of Europe the peculiar principles embodied in 
it. The constitution of the United States furnished the Frank- 
fort constituent assembly with much that was most significant 
in the ill-fated project that resulted from its deliberations. 
Likewise after the futility of this particular written constitution 
was proved, German theorists about political science continued 
to perfect on the lines of American debate the logical concept 
of the Bundesstaat. 

That republican government was the universal form in the 
United States while practically all the German states were 
monarchic was held by many to render the theory of the 
American system wholly inapplicable in central Europe. There 
was, indeed, no room for doubt that the tenacity with which the 
monarchic principle was maintained had much to do with the 
failure of the Frankfort project. Yet those were on firm log- 
ical ground who held that the essential principle of the Bundes- 
staat was in no way affected by the special form of govern- 
ment in either central power or member state, and that the 
Germans at Frankfort in 1848 gave the first expression in his- 
tory to the monarchic type of this new form of union, as the 
Americans at Philadelphia in 1787 gave the first expression to 
the republican type. 1 

There was no disposition to deny to the Americans priority 
in detecting the basic feature of the Bundesstaat? And what 

civil war, the war of the Sonderbund. Certain of the cantons sought to reject the 
authority of the general government. After the secessionists had been suppressed by 
force a new constitution, in 1848, made secure for the future the permanence of the 
union and the authority of the general government. 

1 Cf. Waitz, Grundziige der Politik, pp. 209-210. But Waitz apparently believed 
that the Bundesstaat existed among the Greeks. 

5 Treitschke, in his Historische und Politische Aufsatze, ii, 113, declares that the 
fundamental principle of the Bundesstaat was first clearly developed by Alexander 
Hamilton in the Continentalist and the Federalist. The principle was, that when a 
political organ is endowed with a right, the power necessary to the exercise of the 
right must be presumed to go with it. From this it followed that in a union of states 
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was this feature ? Merely what Tocqueville had laid such stress 
on, a general government so complete in organization and so 
endowed with power as to be able to perform its functions and 
enforce its authority without recourse to the governments of 
the member states. Where such a general government existed, 
there was implied a people seeking to realize the ends of polit- 
ical life, some through this organization and others through 
the state governments. But the organization of a people to 
attain the ends of political life is, as Waitz laid down, 1 the 
definition of the state. Where the organization takes the form 
of a single government exercising all the necessary powers in 
every field, there is a unitary state {Einkeitsstaat) ; where 
the powers are divided between two governments, each inde- 
pendently exercising its own, there is a union-state (Bundes- 
staat).* Sovereignty, as designating independent and final 
authority, may properly, in the judgment of Waitz and others, 
be ascribed alike to the union-state and to the individual state, 
each in its proper sphere. For sovereignty is conceived as 
meaning authority that is supreme and unquestionable, but not 
authority that extends over all conceivable subject-matter. 

On this point of the divisibility of sovereignty, as on pretty 
much every other phase of the general question, there were 
sharp differences of opinion among the Germans. The course 
and substance of their controversies involved little that had not 
been exhibited in the legal and political arena of the United 
States. The dogma of sovereignty according to spheres had 
been propounded by all the leading American publicists. The 
" Union " that Daniel Webster had become immortal in defend- 

the central government must have power to enforce its laws upon the individual citi- 
zens. This bahnbrechende idea was discussed by the Americans solely with respect 
to their peculiar practical problems. Waitz was the first, Treitschke says, to treat 
the idea systematically and "with the profound earnestness of German science." 

1 . . die Organisation eines Volks zur Erfullung seiner h3heren Lebensauf- 
gaben . . . ." Grundzuge der Politik, p. 163. 

8 It has been commonly assumed that the proper English equivalent of Bundesstaat 
is " federal state." But many acute reasoners, like Professor J. W. Burgess, insist 
that while government may be federal, state may not, and the expression " federal 
state" is meaningless. "Union-state" as the rendering of Bundesstaat would 
seem to be immune to this particular objection. 
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ing was the obvious prototype of the Frankfort Bundesstaat. 
John C. Calhoun's trenchant attack on the doctrine of divided 
sovereignty, though apparently not yet well known across the 
Atlantic, was not exceeded in effect by the parallel criticism of 
like-thinking Germans, and his dogma of state-sovereignty was 
destined to furnish, when made readily accessible," valuable aid 
and comfort to the partisans of Particularismus in the empire 
that Bismarck brought into being. 

Neither the German nor the American theorists were suc- 
cessful in so defining the Bundesstaat as to insure to it general 
recognition as a new species of the genus state. The Germans 
were embarrassed by their monarchic principle. This, taken 
in connection with their doctrine that sovereignty was divisible, 
made every reigning prince the absolute possessor of some, if 
not all, of the governmental powers in his dominions. To 
superimpose on these " sovereigns " a monarchic government 
whose chief must be recognized as endowed with powers and 
dignity as exalted and indefeasible as theirs, was possible in 
theory ; but the resulting system would inevitably involve such 
diffusion of power and uncertainty of its tenure as to suggest 
confederacy or anarchy rather than the definiteness of a state. 2 

A more coherent and admissible concept of the Bundesstaat 
as a real state was developed by those who relegated the mon- 
arch to the position of a mere executive, and regarded a people 
as the essential and self-sufficient basis of whatever was entitled 
to the name of state. In the people was to be found, accord- 
ing to this view, the source of all the powers vested in both 
state and federal governments, and the final authority in decid- 
ing where ran the line of partition between them. The people 

1 The works in which Calhoun most systematically developed his doctrine were 
published only in 1 85 1, the year after his death. 

* The Frankfort assembly, after completing its constitution for Germany, offered 
to Frederick William IV of Prussia the headship of the new government, with the 
title " Emperor of the Germans." The dignity was declined partly because the offer 
came, not from the princes of the German states, but from the representatives of the 
people, and partly because acceptance clearly would be followed by a difficult and 
uncertain war to enforce the new system upon Austria and many other states. All 
the circumstances showed that the particular Bundesstaat formed at Frankfort lacked 
the essential elements of order and progress. 
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was the constituent entity and the constitution was the people's 
will as to how the functions of state life were to be divided for 
exercise between two organizations and distributed among the 
various departments of each. A Bundesstaat, then, was a state 
in which the sovereign people had a dual rather than a single 
governmental organization, and assigned to each branch a part, 
not of sovereignty, but of the powers to be exercised for the 
good of the state by the government. 

This explanation of the Bundesstaat had few supporters in 
Germany. It smacked too much of democracy and dangerous 
radicalism. There was indeed endless iteration of the cry that 
the Frankfort assembly was the constitution-making organ of 
the German people, and that the fundamental law there formu- 
lated was the people's will. Yet conscientious philosophers, 
even of advanced liberal views, were slow to take this doctrine 
seriously ; for the German princes were in theory distinctly set 
off from the German people, and in practice it was clearly the 
princes rather than the people that determined the fate of the 
Frankfort movement. 

In America the conception of the Bundesstaat outlined 
above became after the middle of the nineteenth century pre- 
dominant among reflecting men. 1 The idea that sovereignty 
was divisible lost its hold through the powerful logic of Cal- 
houn, and the growing might of triumphant democracy nour- 
ished the dogma that in the people must be found sovereignty, 
not only in the sense of the power to say the last word in 
matters of governmental practice, but in that more compre- 
hensive sense for which Blackstone furnished the formula — the 
power that is " supreme, irresistible, absolute, uncontrolled." 
With sovereignty and the making of governments and consti- 
tutions an indefeasible attribute of the people, the federal 
system could be neatly fitted into the theory of the state. Not 
that it revealed a new species of state. With the distinction 
between state and government duly regarded, there was no such 
thing conceivable as a " federal state," but only a unitary state 
with a federal government. 

1 Cf. the interesting discussion in Merriam, History of the Theory of Sovereignty 
Since Rousseau, chap. ix. 
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But the clearing-up of theory by American facts and ideas 
did not serve to solve all the problems that were inherent in 
the conditions. To make it clear that sovereignty was in the 
people did not save the United States from a barbarous civil 
war, in which the location of sovereignty was a leading issue. 
The old question recurred with appalling consequences : who 
constitute the people in whom sovereignty inheres? Is the 
partition of powers between the two governments determined 
by the collective inhabitants of each individual state, or by the 
total population of all the states ? There was no more decisive 
answer to this question in the American system than there was 
to the issue between princes and people in the German. 

Waitz said in discussing the league of states (Staatenbund) 
that the only significance of this form of union in history was 
that it commonly was a step in the transition from a group of 
states to a single state. The Bundesstaat he considered to have 
in it more of the element of permanence- — to be in fact a dis- 
tinct and valuable addition to the forms of political life. There 
is rather more indication in the history of this species of union 
down to the present time that it is as unstable and transitional 
as the Staatenbund. Its r61e has clearly been, in America and 
Germany, to prepare the way for the advent of a national uni- 
tary state with a federal government. 

7. Conclusion 

The foregoing paragraphs have called attention to the dis- 
tinctive features of constitutional theory on the continent till 
well past the middle of the nineteenth century. The written 
constitution became the almost universal form of fundamental 
law. As to the character and content of it, theory on the 
legalistic side dealt particularly, as we have seen, with the doc- 
trine of sovereignty, the function of the monarch, and the 
nature of the union-state. 

On all these subjects the prevailing thought in the theories 
we have noticed was to ignore in a large measure the concept 
state and concentrate attention on government. Sovereignty, 
in the sense of authority that was " supreme, irresistible, abso- 
lute, uncontrolled," was excluded from consideration, or alto- 



No. i] EUROPEAN THEORIES OF GOVERNMENT 31 

gether from recognition as a rational idea. No " determinate 
human superior " such as the English Austin insisted on was 
thought of as essential to government that was truly constitu- 
tional. The French liberals and doctrinaires would hear of 
nothing but reason and justice, applied to the prescriptions of 
a nicely balanced system of checks among the departments, as 
the supreme directing power in political life. The supporters 
of the monarchic principle claimed for the prince only an in- 
dispensable, not an absolute authority; monarch, people and 
representative bodies each had a part in the government as de- 
termined by the constitution. The expounders of the union- 
state showed a dual government, each branch of which was 
restricted to a sphere, whose limits the constitution must be 
depended on to make clear. 

For theoretical as well as practical completeness there was 
required in each of these systems of doctrine some entity on 
which the various elements of authority could rest. The nice 
balance among the various departments of the government, 
even when the royal power was added to the older elements as 
a regulator, could not be rationally explained as existing and 
functioning of itself and for itself in France. Prince and repre- 
sentative body were in almost every state of central Europe in 
strife as to the scope of their respective powers ; neither would 
concede the right of the other to partition the disputed field ; 
an authority with competence to determine competence was in- 
evitably suggested. In the dual government of the Bundesstaat 
the situation was very much the same ; delimitation of the re- 
spective spheres of the central and the state governments be- 
came promptly a problem in both theory and practice. And 
finally, monarchy and union-state alike presented always the 
fundamental question : for whom and by whom, in last analysis, 
is the complex organization of authority created and main- 
tained ? 

To say, as was in fact said, that a sufficient answer to these 
questions must be found in the constitution, was but to carry 
the issue one step further back and raise the controversy as to 
the source and end of the constitution. To evade the long 
familiar debate over the constituent power, was more or less 
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unconsciously always in the minds of the moderate men who 
led in the political debate between 1815 and 1848. They 
feared to ascribe to either people or prince so unrestricted a 
power as that to create a constitution. They would shut their 
eyes to the very human motives and passions that entered into 
the formulation of a constitution by either prince or assembly 
of representatives, and would assume the concrete result to be 
the expression of impersonal reason and righteousness. 

This attitude had been the normal one among the expositors 
and eulogists of the unwritten constitution. England, the ex- 
ample par excellence of this species, was assumed to have de- 
veloped its nearly perfect political system through the opera- 
tion of institutions and forces unrecognized and uncontrolled 
by the conscious intelligence of men. The English nation was 
the real creator of the system. In like manner, it was felt, the 
written constitutions that came forth so numerously in the 
nineteenth century expressed the spirit and will, not of the 
delegates or the princes who formulated them, but of the his- 
toric and ethnic aggregates of which these constitution-writers 
were the unconscious organs. Here, then, was to be found the 
real and ultimate source and interpreter of the fundamental 
law. Neither the constitution nor any of the organs defined 
and authorized by it was the last element in the political series. 
Behind all the definite and personal elements lay in every case 
that supra-human and impersonal factor that was variously 
called " people " (collective and abstract, not distributive and 
concrete), " state" and " nation." 

The last of these terms became in the first half of the nine- 
teenth century the most characteristic of the theory which we 
are indicating. Side by side with the development of consti- 
tutionalism in political philosophy the conception and influence 
of nationality received elaborate investigation and assumed the 
utmost prominence. The course and character of the theor- 
izing on this subject assumed a somber significance through 
their relation to the cataclysm of 1914. 
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